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Defending the Circle: Countering the Attack on the Indian Child
Welfare Act (ICWA)
By Stephen M. Sachs*

The Indian Child Welfare Act (ICWA) was enacted in 1978 to stop the harm caused to Indian children
who were removed from their Indian nations to be adopted by non-Indians, without the consent of the
concerned Indian Nations, and end the long-term damage caused to the tribes by the practice. ICWA,
considered the "gold standard" of child welfare practice, initiated a significant improvement in child
welfare policy in practice.
The attack on the act has long come largely from those both knowingly and unknowingly of the same
imperialist mindset that thrust the destructive colonialism upon well working Indigenous communities
that caused the serious harms that required the enactment of ICWA, as one aspect of rectifying the larger
set of continuing injustices.

Indian Nations Before Contact
At the time of European first arrival in North America, Indian nations were ancient, well working
societies, having developed a deep understanding of human nature and relations, and of their relationship
to their environment.1 Native communities functioned inclusively and participatively, mutually
supporting each and all of their citizens. Recognizing the inherent worth and uniqueness of each person,
the varied contribution of each tribal member to their community was honored, as were their voices in
community affairs.
While they were not perfect, their relative virtues drew many Europeans who came to what was for them
a "New World" to join North American Native societies. As Hector St. John Crevecoeur said in 1782, in
Letters of an American Farmer, "There must be in their [the Indians'] social bond something singularly
captivating, and far superior to anything to be boasted among us; for thousands of Europeans are [have
become] Indians, and we have no example of even one of those Aborigines having from choice become
Europeans.”2
Moreover, from the very beginning, the direct experience of European colonists in North America and
the thousands of reports about Indians avidly read in Europe had a profound impact especially in the
colonies, but also in Europe, on political, social and economic thought, institutions and ways of
proceeding. The idea that rights were inalienable was learned from Indians, while the entire spectrum of
European and European-American political philosophies has strong Indigenous American roots. This
includes that that we in the United States, and in Canada, Europe and elsewhere have as much democracy
as we do because of Europeans observing far more democratic and equalitarian Native examples then
they previously knew. This influence has been ongoing since first contact, and has been increasing for
three-quarters of a century.3 It was well appreciated in the late colonial era and in the early years of the
American Republic, where it was widely and correctly recognized that an American was a mixture of the
European and the Indian.4 With the Indian renewal policies of Andrew Jackson, recognition of
Indigenous American positive influence, went underground, but the learning has continued. Of particular
relevance here is that strong evidence that Native American ways of raising children were extremely
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good, and generally have remained so is shown in the fact the Erick Erickson developed his
groundbreaking and still central theory of human psychological development from observing the child
rearing ways of the Oglala Lakota of South Dakota and the Yurok of California, in the 1930s.5 This is
supported by Rupert Ross findings in his work with First Nation people in Canada in showing that
traditional Native cultures, their ways of bringing up children and living together, worked very well, and
that contemporary psychologists are only now learning what Indigenous people have known about
human nature for thousands of years.6

The Impact of Colonialism and Movement Toward Restoration
Especially after 1830, Native peoples in the United States and Canada, who have been contributing so
much to those countries and the world, suffered a horrendous physical and cultural genocide that
continues to have serious negative impacts, and to some extent is ongoing.7 Indigenous Americans whose
lands spanned the entire continent, have been reduced to but a few relatively small reservations, often
away from their traditional lands, and that, only if they were among the "tribes" or "bands" receiving
official governmental recognition. Reservation land was further reduced under the Dawes Act of 1887
that provided each Indian family an allotment of usually 140 acres within the reservation and taking the
rest for settlers.8 Wars, forced relocations with "Trails of Tears," disease - at times intentionally inflicted
by colonizers - along with suffering and death resulting from government and private settler action that
reduced Native populations that were in the millions at the time of first European contact, to but 345,000
in 1880, a drop of at least 90 percent.9
This huge population decline and accompanying suffering was furthered by the both deliberate and
resulting destruction of Indigenous Americans ability to make a living, and inadequate compensation for
this by the U.S. government under treaties to do that, and among other things to provide adequate
education and healthcare in return for the Native nations ceding land. These treaties were often forced on
tribal nations by military force, intimidation, and deceit and/or unintentional lack of the government
providing adequate information to non-English speaking Indians of all that was in the treaty. Never- theless, Indian Nations have always respected and followed the treaties, while the U.S. government
continually violated them. In one instance, an Indian tribe was removed on thirteen separate occasions
from lands that the government had guaranteed it. Nor has the federal government ever adequately
provided the Native nations and their citizens what was and is required under the treaties and the federal
trust responsibility stemming from them. The result of this by the 1920s, as published in the Meriam
Report, in 1928,10 was that Indian people were in dire economic need to the point of starvation, with poor
housing, ill health and declining population, and were extremely discontented. While that situation has
improved since the 1920s, federal government spending for American Indians has continued to be
considerably less than required. For example, In 1998, on all U.S. government domestic programs,
federal spending per Indian was less than 65% of federal spending per American, while, Taylor and Kault,
American Indians on Reservations reports that in the period of the 1990 to 2000 U.S. censuses, found
that federal Indian funding levels lost ground against non-Indian domestic spending.11 Concerning health
care, Tex Hall, President of the National Congress of American Indians (NCAI) stated in the third annual
State of Indian Nations Address, on February 3rd, 2005, that "per capita expenditure for American Indian
and Alaska Native medical services is less than one-third of the average annual expenditure for individual
Medicaid assistance, and is even less than our per capita health expenditure for federal prisoners."12 There
has been some improvement since then, especially more funding for health care, but as of 2022 there
remains a huge gap to cross for Indigenous Americans to have anywhere near parity in government
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services, including health care, with education, housing and other essential services continuing to lag in
financing and quality, even more so.
Up until the 1920s the tremendous harms to Indian peoples and people were accomplished under a series
of evolving federal Indian policies. These began to change to some degree, slowly and unevenly,
following favorable public views of the outstanding participation of American Indians in World War I.
There, as generally throughout U.S. history and most notably during war time, a much higher percentage
of American Indians and Alaska Natives have participated in the defense of the country than have the
members of any other measured group, and of the population as a whole.13
The Cultural Genocide
The cultural genocide has been even more devastating. Indian Nations were denied the right to have their
own government, while their people were highly regulated and restricted in travel and other activity.
Traditional leadership was undermined and traditional ceremonies were banned, while Christian
missions and churches of various denominations were established on reservations as government policy
of religious and general assimilation. Worst of all, from 1819 to 1969, a few at first, and later, most Indian
children were forcibly taken to distant boarding schools where too often harsh teachers and administrators
attempted to assimilate them to White society. Students were punished if they spoke their own languages
and told their traditional ways were backward and evil. In a great many instances, students suffered
abuses, which often were internalized as proper behavior, while high quality traditional parenting
methods were partially disrupted. The experience was so severe, that hundreds of Indian Young people
died at the schools. The inadequacies of the education to mainstream ways, combined with racism in the
larger society, prevented most Native young people from becoming part of the larger society - though
there were important notable exceptions. At the same time the loss of cultural ways caused a great many
Indigenous young people to find themselves alienated when they returned home.14
The boarding school experience, combined with the other aspects of colonialism, caused a great many
Native Americans to feel badly about themselves and their cultures - which lost a significant portion of
their cultural knowledge and wisdom - and to experience psychological problems and behaviors that
were destructive to themselves and others. A major factor has been unresolved historical grief that has
been passed on intergenerationally.15
After the 1920's
Beginning in the 1920s, Indian policy began to improve somewhat. The federal government officially
allowed Indians to vote in 1924, though some states were still preventing them from doing so well into
the 1950s, and suppression of the Native vote and dilution of Native voting power has continued in some
locations.16 The Indian New Deal of the Franklin Roosevelt administration brought some significant
relief, within the limits of its design and bureaucratic resistance from the Bureau of Indian Affairs.17 But
beginning in 1945 federal Indian policy shifted to "Termination," ending the federal recognition of Indian
nations, which occurred in some cases. In the 1950s many Native people were relocated from
reservations to cities for jobs and support that largely never materialized.18 Then in the 1950s a major
program began to adopt American and Canadian Indian children and place them with non-Native parents.
From 1958 to 1967, the Child Welfare League of America (CWLA), a research and standard-setting
umbrella organization for social agencies serving children, contracted with the U.S. Bureau of Indian
Affairs to administer an experimental program of Native adoptions, the Indian Adoption Program (IAP),
"to stimulate on a nation-wide basis the adoption of homeless American Indian children by Caucasian
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families."19 By 1967, 395 Native children had been adopted under the program. Then, in 1968, CWLA
made it part of the broader Adoption Resource Exchange of North America (ARENA), aimed at
matching hard-co-place children (including Native American juveniles) from across the United States
and Canada with willing adoptive parents. By 1977, IAP and ARENA had almost 800 Native children
had been removed from their tribal homes to Caucasian families. The ARENA program, in turn,
stimulated other adoption agencies to follow the same practice.20 This resulted in almost 5000 Native
children to be adopted out of their cultures by 1967, and thousands more such adoptions occurred
afterwards. Overall, 25%-to 35% of all Native Children were removed from their families, reservations
and cultures, according to surveys by the Association of Indian Affairs in 1969 and 1974.21 Many Indian
Nations and parents objected to these adoptions from the start. Some at the very beginning, considering
the difficult conditions on their reservations at the time, reluctantly made the hard choice to allow their
children to be adopted out, with the promise that their offspring would live with fine families and have
good opportunities open to them. These tribes and parents soon relented when the negative effects of the
program, magnified by the scale of the removals, became evident.
The adoption program created many difficulties for the adopted children and their communities. In terms
of the principle that is supposed to guide adoptions, for most of the Native young people removed from
the reservation, it did not work "in the interest of the child."22 To begin with, many children were removed
from their families and communities who should not have been. Too many social workers and officials
making decisions were culturally limited, conceiving a proper family being, and functioning, according
to the model of the mainstream White nuclear family. They did not understand that Indigenous families
functioned in harmony with the idea that "it takes a village to raise a child." Everyone in the Native
community, and especially broadly conceived extended family, were involved in raising each child, and
children were allowed to roam freely in the community, contributing to their education, learning from
witnessing all its activities, with mentoring by virtually all its adults. This cultural misunderstanding
caused many healthy and well cared for children being considered neglected and in need of removal. As
one tribal citizen observed,23
For this whole century, right up until 1978 when we got the Indian Child
Welfare Act, social workers would come in here with no understanding
of how our families worked. They would see a child who'd been left with
someone outside the nuclear family, and they would call that neglect. To
us, that is an insane rationale. We don't distinguish between father, uncle,
mother, grandmother. We don't think of ourselves as having extended
families. We look at you guys and think you have contracted families. We
couldn't understand why they were taking us apart. My brother Gabe,
going to a man and woman in Texas when we had a whole family here.
I've seen babies carried off with no more thought than you'd give a bag
of brown sugar you picked up at the market.
Because of the psychological and behavioral problems that many tribal members suffered from, to some
degree, as a result of the boarding school and other colonial experiences, some children did need to be
separated from their birth parents. However, instead of quite properly placing them with an extended
family or other tribal member, which was the proper recourse, they were placed with white families with
virtually no understanding of the child's culture. In most instances, this caused serious problems for the
child, alienating them from their culture and community, undermining their sense of self. Much too often,
even if adoptive parents were loving and supportive, and honored a Native child's heritage, encouraging
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s/he to read about it, the limited learning out of cultural context was insufficient. When, they tried
returning to their community of origin, the young people did not understand how to relate and act within
it, and were emotionally undermined by their alienation from it. In many instances adopted Indian
children had to face racism in school and afterwards, without the support of birth peers and community
members. The racism situation improved after the 1970s, but recently has worsened again. The overall
impact of adopting Indian children out of their cultures has been that a great many of them have
functioned badly both in the wider world and in their birth communities.
For Indigenous communities and their citizens, the huge loss of their children was traumatic, internalized
as another painful act of genocide against them. Practically, it removed from the communities future quite
valuable members needed for community survival, well being, and recovery from colonization.24 By the
1970s, with a large number of African American children also having been adopted out, with similar
negative experiences, it began to be recognized that out of culture adoptions generally did not work very
well.
Relief in the Policy of Self-Determination
Finally, in 1970, the federal policy of termination, which had been put on hold during the Kennedy
admiration, was officially replaced by the launching of the policy of Indian Self-Determination.25 The
policy has developed continually since then, increasingly empowering Indian Nations to exercise the
sovereignty they have always had, but were prevented from exercising. Today, federally recognized tribes
are recognized as being governments within U.S. Federalism. As "domestic sovereigns" they have
considerable autonomy in their own affairs in a federal system consisting of Federal, State and tribal
governments. In some respects, they are equal to states, in others superior, stemming from their having
joined the United States as sovereign entities. Tribes oversee any local subdivisions they may have, such
as the 110 chapters of the Navajo Nation, just as states establish, empower, regulate, and can disestablish
local governments within their jurisdiction. Tribal governments, just like states are often delegated
regulatory authority by the federal government, such as the power to make rules within federal guidelines
and to regulate matters within and in some cases impacting their jurisdictions, such as regulating air and
water quality.
In the response to the quite considerable harm done to Indian children removed from their families and
communities, and to their nations, in November 1978, as part of Indian self-determination, the United
States Congress passed Public Law 95-608, The Indian Child Welfare Act of 1978.26 The act stated in
part,
(3) that there is no resource that is more vital to the continued existence
and integrity of Indian tribes than their children and that the United
States has a direct interest, as trustee, in protecting Indian children who
are members of or are eligible for membership in an Indian tribe;
(4) that an alarmingly high percentage of Indian families are broken up
by the removal, often unwarranted, of their children from them by
nontribal public and private agencies and that an alarmingly high
percentage of such children are placed in non- Indian foster and
adoptive homes and institutions; and
(5) that the States, exercising their recognized jurisdiction over Indian
child custody proceedings through administrative and judicial bodies,
have often failed to recognize the essential tribal relations of Indian
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people and the cultural and social standards prevailing in Indian
communities and families.
SEC. 3. The Congress hereby declares that it is the policy of this Nation
to protect the best interests of Indian children and to promote the stability
and security of Indian tribes and families by the establishment of
minimum Federal standards for the removal of Indian children from
their families and the placement of such children in foster or adoptive
homes which will reflect the unique values of Indian culture, and by
providing for assistance to Indian tribes in the operation of child and
family service programs.
SEC. 4. For the purposes of this Act, except as may be specifically
provided otherwise, the term—
(1) "child custody proceeding" shall mean and include—
(i) "foster care placement" which shall mean any action removing an
Indian child from its parent or Indian custodian for temporary placement
in a foster home or institution or the home of a guardian or conservator
where the parent or Indian custodian cannot have the child returned
upon demand, but where parental rights have not been terminated;
(ii) "termination of parental rights" which shall mean any action
resulting in the termination of the parent-child relationship;
(iii) "preadoptive placement" which shall mean the temporary placement
of an Indian child in a foster home or institution after the termination of
parental rights, but prior to or in lieu of adoptive placement; and
(iv) "adoptive placement" which shall mean the permanent placement of
an Indian child for adoption, including any action resulting in a final
decree of adoption. Such term or terms shall not include a placement
based upon an act which, if committed by an adult, would be deemed a
crime or upon an award, in a divorce proceeding, of custody to one of
the parents.
(2) "extended family member" shall be as defined by the law or custom
of the Indian child's tribe or, in the absence of such law or custom, shall
be a person who has reached the age of eighteen and who is the Indian
child's grandparent, aunt or uncle, brother or sister, brother-in-law or
sister-in-law, niece or nephew, first or second cousin, or stepparent;
The standards put forth in the act set guidelines for cases involving possible removal of Native children
from their families and communities for state and other agencies and courts. These standards corrected
the misnomer about what a Native family is and gave preference to leaving Indigenous children, first, in
their extended family, second in the community, and lastly with other Indians whose culture was similar
to that of the child's community. But the act recognized that where there is no satisfactory Native
placement, an outside placement is proper (Section 105, a), and for temporary removal of a child in an
emergency situation where a child faces imminent serious harm with their parent or guardian (Section
112).
Recognizing that Indian tribes are governments within the U.S. system of federalism, ICWA established,
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SEC. 101. (a) An Indian tribe shall have jurisdiction exclusive as to any
State over any child custody proceeding involving an Indian child who
resides or is domiciled within the reservation of such tribe, except where
such jurisdiction is otherwise vested in the State by existing Federal law.
Where an Indian child is a ward of a tribal court, the Indian tribe shall
retain exclusive jurisdiction, notwithstanding the residence or domicile
of the child.
However, exceptions to tribal jurisdiction are permitted "for good cause" in Section 101 (b). Section 109
allows for Indian tribes to make agreements on the handling of Indian child removals and adoptions,
again making the act flexible to deal with the best interest of the child, and also of the Indian nation.
Overall, the act sets good, flexible, standards and procedures for ensuring the best interest of the child,
so far as possible, and secondarily for maintaining the integrity of the concerned Indian nation. Indeed,
"Research shows that children in kinship care [keeping children within the extended family, tribe, or
tribally approved foster home or culturally appropriate institution] have profound and enduring benefits
to mental health, economic, and educational well-being," while, "Anti-ICWA policymakers and groups
disregard these facts in their attempts to upend the Indian Child Welfare Act."27 The research makes it
clear, that not only are children usually better off psychologically if they are kept in kinship care, but
along with that they function better in all aspects of their lives, including achieving more educationally
and professionally, and as result faring better economically.
The ICWA standards were such an improvement over much of prior child welfare practice that Congress
later imposed similar standards on state foster care systems. This has included requiring "reasonable
efforts... to preserve and reunify families (42 U.S.C. §671(a)(15)(B)) and imposing requirements for
notice (42 U.S.C. §675(5)(G)). While no legal process can work perfectly in practice, for the most part,
ICWA has vastly improved the wellbeing of both affected Native children and their communities. In so
doing, coming at a time when cross cultural adoptions had generally been found not to work very well
for most children and communities, ICWA improved the work of caring for children generally, by setting
forth that the proper definition of "family" varies culturally, and that child removals and placements need
to consider both cultural factors and the impact of any such action on the child's community.
Attacks on ICWA
The Indian Child Welfare Act has long been attacked by those innocently limited in their understanding
by the colonialist thinking that necessitated ICWA in the first place, and by many who are racist more
broadly or anti-Indian in particular. Those attacks have now reached the point of a Supreme Court case
involving challenges to the constitutionality of ICWA as a whole, and the constitutionality or legality of
sections of the act.28 The primary alleged objection to ICWA is that it is it violates "equal protection of
the law" as set forth in the 14th Amendment as favoring one racial group. In general terms, it should be
noted that those who favored inequality, especially regarding "race", but having lost the racist elitist
argument, now often argue that "equality" means that everyone must now be treated in the same way, in
attempt to protect their elite advantage by preventing people who have been made unequal from regaining
equality by restorative or affirmative action.
Concerning ICWA, and other legislation and government action directly concerning and beneficial to
Indians, the focus of the law is not in any sense based on race. Rather it targets a specific group on the
basis of citizenship, citizenship in an Indian nation, often referred to as "tribe." This becomes obvious
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when one sees that ICWA only applies to children who are, or are eligible to be, citizens of a federally
recognized Indian or Alaska Native nation. In terms of race, a great many who are by blood or heritage,
Native Americans, are not tribal members. While there are a great many people who are by blood African
American, White, and possibly Asian, who are tribal citizens. This has occurred by tribal adoption, in
most instances generations in the past.29 In U.S. citizenship terms this is "naturalization," and consistent
with U.S. law, tribal citizenship is inherited from parents who are tribal citizens. This is similar to U.S.
citizenship being conferred on the offspring of U.S. citizens, even if they are born in a foreign country.
Some argue that ICWA, and by inference most, if not virtually all, federal Indian legislation dealing with
welfare issues is unconstitutional because, they argue, that ICWA is based on the federal Commerce
Power in article I of the U.S. Constitution, and that Indian child adoption has nothing to do with
commerce. This argument is fallacious, first for misquoting the act and secondly for misunderstanding
the direct impact large scale removal of Indian children would have on commerce. ICWA. Section 2 of
the act plainly says,
SEC. 2. Recognizing the special relationship between the United States
and the Indian tribes and their members and the Federal responsibility
to Indian people, the Congress finds—
(1) that clause 3, section 8, article I of the United States Constitution
provides that "The Congress shall have Power * * * To regulate
Commerce * * * with Indian tribes" and, through this and other
constitutional authority, Congress has plenary power over Indian
affairs;
(2) that Congress, through statutes, treaties, and the general course of
dealing with Indian tribes, has assumed the responsibility for the
protection and preservation of Indian tribes and their resources; '
(3) that there is no resource that is more vital to the continued existence
and integrity of Indian tribes than their children and that the United
States has a direct interest, as trustee, in protecting Indian children who
are members of or are eligible for membership in an Indian tribe;
The plenary power of the United States to regulate relations with, and affairs regarding Indian Nations
has been continually recognized by the U.S. Supreme Court since 1831, when the court stated in
Cherokee Nation v. Georgia (30 US 1; 5 Pet 1; 8 L. Ed. 25) that Indian tribes were "domestic dependent
nation[s]", and in 1832, in Worcester v. Georgia, (31 U.S. 515; 6 Pet. 515; 8 L. Ed. 483), the U.S. Supreme
Court found that the Cherokee Nation was sovereign, and that Georgia had no rights to enforce state laws
in its territory, as the sole power to relate to tribes was held by the Federal Government, primarily with
Congress. The plenary power of Congress over Indian Nations stems not only from the commerce power,
but also from the power that the Constitution gives to Congress to make regulations governing the
territory belonging to the United States (Art. IV, Sec. 3, Cl. 2), and the president's constitutional power to
make treaties (Art. II, Sec. 2, Cl. 2), under which Congress may pass legislation. The plenary power of
Congress has continually been upheld, as exemplified by the Supreme Court's decision in Lone Wolf v.
Hitchcock, in 1903 (187 U.S. 553, 23 S. Ct. 216, 47 L. Ed. 299). The change that has occurred with the
ongoing development of the policy of self-determination, is that Indian nations, partners in U.S.
federalism, are now in fact domestic sovereigns.
The Indian Child Welfare Act also includes provisions to establish and fund programs to make ICWA
function well in practice, improve physical and behavioral conditions in Indian homes to make removals
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of children unnecessary or only temporary, and otherwise assure that "the permanent removal of an Indian
child from the custody of his parent or Indian custodian shall be a last resort," as the removal of children
from their parents almost always has negative impacts on the child, and should only be undertaken when
leaving a child with its parents is more harmful to the child. These programs are undertaken under the
Article I, Section 8 of the constitution spending power of congress to "provide for the common Defense
and general Welfare of the United States," and are consistent with long legally well established use of
that power.30 The act provides,
SEC. 201. (a) The Secretary is authorized to make grants to Indian tribes
and organizations in the establishment and operation of Indian child and
family service programs on or near reservations and in the preparation
and implementation of child welfare codes. The objective of every Indian
child and family service program shall be to prevent the breakup of
Indian families and, in particular, to insure that the permanent removal
of an Indian child from the custody of his parent or Indian custodian
shall be a last resort. Such child and family service programs may
include, but are not limited to—
(1) a system for licensing or otherwise regulating Indian foster and
adoptive homes;
(2) the operation and maintenance of facilities for the counseling and
treatment of Indian families and for the temporary custody of Indian
children;
(3) family assistance, including homemaker and home counselors, day
care, afterschool care, and employment, recreational activities, and
respite care;
(4) home improvement programs;
(5) the employment of professional and other trained personnel to assist
the tribal court in the disposition of domestic relations and child welfare
matters;
(6) education and training of Indians, including tribal court judges and
staff, in skills relating to child and family assistance and service
programs;
(7) a subsidy program under which Indian adoptive children may be
provided support comparable to that for which they would be eligible as
foster children, taking into account the appropriate State standards of
support for maintenance and medical needs; and
(8) guidance, legal representation, and advice to Indian families
involved in tribal, State, or Federal child custody proceedings.
So far as the commerce power itself is concerned, the removal of Indian children from their nations, in
large numbers, has direct implications for commerce, as the Congress recognized in ICWA, section 2 (3),
"that there is no resource that is more vital to the continued existence and integrity of Indian tribes than
their children." That this is in fact the case, can easily be seen today with Indian nations having a very
substantial impact on the economies of the states in which they are located, with a number of instances
in which tribes are the primary employers in the counties adjacent to their reservations.31 The quite
significant and growing role of Indian nations in local, state and national economy in the United States
would not be possible to have been achieved at anywhere near its current and increasing level if tribal
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populations had been greatly reduced by continuing large scale removal of children. Further, even if one
were to define the federal commerce and other powers exceedingly narrowly, on the basis of the Tenth
Amendment of the Constitution, to leave more room for such powers to be exercised at lower levels of
American federalism, the authority to regulate the adoption of children who were, or were eligible to be,
Indian nation citizens, would rest not with state governments, but with tribal governments, who are
recognized as having that authority by ICWA in Section 101, a.
A number of Native Americans have expressed dissatisfaction with ICWA on the basis of their bad
experience of being relocated within their communities, rather than adopted out. That, however, is a
problem of the individual decisions that were made in their cases, and not with ICWA, which is flexible,
and allows for out of extended family and community placement when there is a good reason for it.
Unfortunately, in legal, and human affairs generally, bad decisions, unforeseeable negative results, and
sometimes lack of even moderately good options occur. That of itself is not a reason to abandon a law,
bureaucratic or private process. What needs to be done to minimize such cases, is to have sufficient
review leading to learning from bad outcomes, resulting in providing whatever is necessary to greatly
minimize negative consequences.
There have also been some objections to parts of ICWA claiming that setting requirements for state courts
in proceedings involving Native children for the foster care placement or termination of parental rights
violates the Tenth Amendment's anti-commandeering doctrine in applying federal standards to state
created claims. These requirements involved: setting forth that "the Indian custodian of the child and the
Indian child's tribe shall have a right to intervene at any point in the proceeding (Sec. 101, c);" the need
of the court to notify the parent and tribe of an Indian child in an involuntary proceeding (Sec. 102, a);
Insure the right of an indigent parent or Indian custodian to be represented by counsel, and authorize the
court at its discretion to appoint counsel for the child when it is in the best interest of the child to be so
represented (Sec. 102, b); insuring the right of all parties to a proceeding to have access to all relevant
reports and other documents (Section 102, c); that the court not permit removal of a child unless "active
efforts have been made to provide remedial services and rehabilitative programs designed to prevent the
breakup of the Indian family and that these efforts have proved unsuccessful" (Sec. 102 d), that decision
to remove is "supported by clear and convincing evidence, including testimony of qualified expert
witnesses, that the continued custody of the child by the parent or Indian custodian is likely to result in
serious emotional or physical damage to the child" (se. 102 e a d f); and that adequate written records of
the proceedings be made and maintained (Sec. 103, a And Sec. 105, e). The suggestion that these
provisions violate the Tenth Amendment is fallacious, because it has been long accepted that the anticommandeering doctrine only prevents Congress from compelling state legislative and executive officers
“to enact and enforce a federal regulatory program.”32 Concerning judicial matters, however, the
Supremacy Clause’s command in Article VI, Clause 2 that federal law “shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby,” authorizes Congress to provide rules
governing state courts in proceedings involving individual interests.33 Thus the sections of ICWA in
question are quite proper, insuring that Indian child welfare proceedings are fair and proper, with the
rights of the parties upheld, consistent with the requirements of the Fifth and Sixth Amendments to the
Constitution, and with American principles of due process of law.

The Overall Positive Success and Importance of ICWA
Everything considered, The Indian Child Welfare Act of 1978 has been extremely important for a great
many Indian Children, and for Native nations, with significant benefits for neighboring communities and
the United States as a whole. While there have been cases where ICWA was not properly applied, or child
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placement under it did not turn out well for unforeseeable reasons, and state child welfare personnel and
courts do not always act in accordance with it,34 in most instances the best interest of Indian children has
been far better served then previously. The act's setting good standards and procedures for action for the
wellbeing of Indian Children, have brought about a broad general improvement in child welfare
proceedings in the U.S. at large. No longer do already oppressed Native communities suffer huge losses
of their children, denying them needed important future members, while adding to the debilitating
traumas of physical and cultural genocide. While more needs to be done, including the provision of more
funding for services to make temporary and permanent removal of Native children less necessary, ICWA,
together with other federal legislation and policies of self-determination have greatly improved the
quality of life of Indian communities and their citizens. This in turn, has allowed Native nations and their
citizens to contribute increasingly to the economies and quality of life of neighboring communities and
of the country as a whole, while empowering Indigenous Americans to take increasing leadership in the
discussion of public issues.35
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recently compiled in peer reviewed publications, showing the benefits of kinship care for all
children and youth (Sahota, 2019). Many arguments from ICWA opponents are based on outdated
attachment and bonding literature. More recent research and literature on kinship care and youth
psychological developmental milestones is supportive of ICWA placement preferences.
Furthermore, recent research has shown that ICWA placement preferences should be the gold
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the Fourteenth Amendment Equal Protection Clause. A list of nine of these cases is in the "Petition for a Writ of
Certiorari," p. 10.
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Prucha, Documents of American Indian History, pp. 98, to 101, particularly Section 2; and, "Secretary Haaland
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U.S. Department of the Interior, May 12, 2021, Last edited May 27, 2021,
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On the constitutionality of Congress' use of the spending power, see, for example, Nat'l Fed'n of Indep. Bus. v.
Sevelius, 567 U.S 519 at 576 (2012), Charles C. Steward Machine Co. v. Davis, 301 U.S. 548 (1937), Helvering v.
Davis, 301 U.S. 619 (1937), and South Carolina v. Dole, 97 L. Ed 2d 171 (1987).
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For example, see Harris, Sachs, and Morris, Recreating the Circle, Ch. 5, Sec. 1; and Mark Trahant, "At the
Crossroads: State of the Economy in Indian Country," Indian Country Today, April 4, 2022,
https://indiancountrytoday.com/news/at-the-crossroads-state-of-the-economy-in-indian-country.
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One recent example reporting some of the exceedingly large tribal economic positive impact is the 2019 Oklahoma
Native Impact Report (http://www.oknativeimpact.com) produced by Dr. Kyle Dean, Director of the Center for
Native American and Urban Studies, Oklahoma City University. It reported that the total economic impact of Indian
nations in Oklahoma, in 2019, was $15.6 billion. In addition to direct contributions, the state's tribes generated
billions, annually, in production by companies supporting nations’ business operations, in addition to direct tribal
contributions. That year, the Oklahoma tribes supported 113,442 jobs in the state, providing $5.4 billion in wages
and benefits to Oklahoma workers, while direct tribal employment exceeded 54,000 jobs, and tribal investment
spurred job growth in a wide variety of industries. Oklahoma Indian nations investment in community included:
Over $1.8 billion in exclusivity fees for public education and mental health services
$84 million in additional support to schools, municipalities and other community initiatives
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$232 million paid in Medicaid expenditures at tribal health care facilities
Saved Oklahoma $86 Million by requiring no state matching Medicaid funds.
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New York v. United States, 505 U.S. 144, at 161 and 166 (1992).

“the Constitution was originally understood to permit imposition of an obligation on state judges to enforce
federal prescriptions, insofar as those prescriptions related to matters appropriate for the judicial power.” Printz, 521
U.S. at 905-907 and 935. Applying that rule, the Supreme Court has regularly recognized that federal law may
provide “substantive principles” for state courts (Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, at 209 (1985)).
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"About ICWA," Indian Child Welfare Association, 2022, https://www.nicwa.org/about-icwa/, reports, "Although
progress has been made as a result of ICWA, out-of-home placement still occurs more frequently for Native children
than it does for the general population. In fact, recent research on systemic bias in the child welfare system yielded
shocking results. Native families are four times more likely to have their children removed and placed in foster care
than their White counterparts. So, in spite of the advances achieved since 1978, ICWA’s protections are still
needed."
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Sachs, et al, Honoring The Circle, Volume I and II unfold the huge continuing contribution since first Indian
contact with Europeans of the Native people in the Americas to Western political-social-economic thought,
institutions and ways of proceeding with Volume II, Ch. 4, Section 5 and the Conclusion to Part II and Volume IV,
"Conclusion: Completing the Circle," showing the increasing leadership of Native Americans in U.S. public affairs.
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